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As a business corporation, a legal entity is a company formed by  partners and legally 

registered in the competent body, the Public register of Mercantile Companies, to explore 

business activities, 

constituted as a limited Company in the majority of cases in Brazil. There is no best way 

to incorporate a Company or constitute of Legal Person because, in the end, all will depend of 

which is more appropriate to each situation. 

 

In Brazil, an individual entrepreneur or a legal entity can exploit the business as a company or 

the enterprise as economic entity since its activities as entrepreneur are subject to 

registration. Baed on this, it is considered entrepreneur the company that has for object the 

exercise of own activity. Thus, if the Company does not explore business-related activities, it 

will be considered in accordance with Brazilian as simple partnerships. 

 

Regardless of its activities, the registration is compulsory in the Public Register of Mercantile 

Companies of the respective headquarter, before the company efectivily start its activity. The 

name in Brazil is “Junta Comercial” and it is the competent body that makes the registration of 

the company in order that it can start its activities. 

 

Brazilian law provides for some forms of joint efforts in which some of them lead the 

interested parties to the organization of corporations provided with legal character, while 

others are not incorporated and thus, not always lead to the organization of a company. 

 

In relation to the latter species, consortia and other forms of legal businesses can be 

highlighted where the parties do not detach from their individual corporate status. By 

contrast, the companies are organized by mere written agreement, either private or public, in 

which the wish of the contracting parties may lead them to organize incorporated or 

unincorporated entities. As types of the latter we have “sociedade em comum” and “sociedade em 

conta de participação”. 
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iN this way, in relation to incorporated entities, the Brazilian legislation provides for the 

following types: sociedade simples, sociedade em nome coletivo, sociedade em comandita simples, 

sociedade limitada, sociedade anônima and sociedade em comandita por ações. 

 

After the registration with the competent public registry office, the law gives corporate status 

to such companies, which thus become legal entities with assets separated from those of their 

partners and diferents levels of responsibility for the social obligations. 

 

Different from business corporations, Brazilian Law also provides for the associations, 

foundations and co-operatives, forms of association which, either due to the fact that they are 

not aimed to obtain profit to distribute, or because of the particular characteristics of their 

formation 

or by their corporate purpose. 

 

It’s is importante to consider that, apart from sociedades anônimas, all the corporate types 

foreseen under Brazilian legislation may indistinctly function as sociedades simples or of 

business corporations, which, must however, be expressed in their articles of association since 

their 

organization, and sociedades simples shall be filed in the Civil Registry of Legal Entities and 

business corporations shall be filed with the Boards of Trade (Junta Comercial). 
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Characterized under article 1088 of Brazilian Civil Code and regulated by Law No. 6,404 of 

December 15, 1976 (partially amended by Law No. 9.457 of June 5, 1997, Law No. 10,303, of October 

31, 2001, Law no. 11,638/2007, of December 28, 2007 and Law no. 11,941/09, of May 27, 2009) 

the Sociedade anônima or companhia can be consider as a business corporation by legal 

definition, with its capital represented by previously outstanding shares. It is, in itself, a 

business corporation having as purpose to earn profits to be distributed to its shareholders as 

dividends or actually as interests over own capital. 

 

In the corporate name, it is possible to use a proper name, the name of the founder or the name of 

someone who one wishes to homage abd the corporate name can describe the corporate purposes 

or the activity carried out, but this description is not mandatory by law. In any way, sociedade 

anônima is identified by a name, and the chosen name must be preceded or succeeded by the 

expression “Sociedade Anônima”, in full or abridged (S/A), or preceded by the word “Companhia”, in 

full, or “Cia.”. 

 

We have two types of sociedades anônimas in Brazil: a publicly held company which obtains funds 

through public offers and subscriptions and is supervised by the Brazilian Securities Commission 

(CVM), and a closed company which obtains capital from its own shareholders or subscribers, 

having the option of a simpler accounting and administration system. 
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The law predicts diferente types of shares on the capital stock. The shares may be common, 

preferred or fruition shares depending on the rights or advantages conferred to their holders. 

Common shares entitle its holder, besides the essential rights, to the right of vote, whereas 

preferred shares, which grant special rights to its holder, may restrict or suppress the right of 

vote. Fruition shares result in the right to continue upon the amortization taking part in the 

corporate income from the paying off of common or preferred shares, without reduction in 

capital. The Shareholders’ Agreement is the document that provides the purchase and sale of the 

shares, to establish pre-emptive rights for their acquisition, and also as to the manner in which 

they exercise the voting rights. The obligations set forth in the Shareholders Agreement are 

enforceable by specific performance and must be respected by the Company. 

 

In order to be better organized, the Sociedade Anônima may be managed by a Board of Directors 

and by a Management Board or only by a Board of Directors, depending on what law or the Bylaws 

determine. As a permanent or temporary form, the shareholders are entitled to perform the 

inspection through an Audit Committee, that is the body which polices the company’s accounts and 

administration. After installed, it is composed of at least three and, at most, five members, with 

an equal number of substitutes, who may be shareholders or not, elected by the General Meeting. 

In special cases, there may be specific representations for a certain type of shareholders. 
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In sociedade limitada every partner has its responsibility limited to the value of their shares. 

This type of company is organised through the Articles of Association and has limited liability 

partners. All of them are jointly liable for the payment of the capital stock, while it is not paid 

in full. 

 

The Laws that govern Sociedade Limitada is the Brazilian Civil Code on articles 1052 to 1087 and, 

subsidiarily, the Law of Sociedades Anônimas. It may adopt the form of sociedade simples or 

sociedade empresária, according to the corporate purpose, as well as, its definition of business 

company. 

 

The corporate bodies are the Meeting of Shareholders, the Management and the Audit Committee 

all of them fixed by the partners in the articles of Association themselves. The meeting of 

shareholders is the collegiate decision making body comprised by the corporate chart, which 

must always meet whenever the law or the articles so require. In the other hand, the 

management will be carried out by one or more individuals, shareholders or not, indicated in the 

articles of Association. 

 

The share of the Sociedade Limitada represents the amount in money, credits, rights or assets by 

which the shareholder contributes for the formation of the company’s capital. The shares must 

be registered and are not represented by credit securities. Any transfer of title over the shares 

will require an amendment to the Articles of Association. 

 



iii- sOCIEDADE LIMITADA
07

As provided in the law, the changes that result in modification to the articles of association or 

reorganization act the corporate status of the company will depend on favourable votes on 

the meetings of shareholders, comprising three -fourths (3/4), at least, in the capital stock. 

 

Some rules that are Common to Sociedades Anônimas and to Sociedades Limitadas. For example, 

corporate operations involving the Transformation, Merger, Consolidation or split up can be 

formalized both by sociedades anônimas and sociedades limitadas, governed by Articles 1.113 to 

1.122 of Brazilian Civil Code, besides articles 220 to 234 of Law of Sociedades Anônimas. 

 

Through the transformation, a given company, without dissolving it, has its corporate type 

transformed into another, and in this process, it must observe a form corresponding to that of 

the new type. By contrat, the merger is the transaction through which one or more companies 

are absorbed by another, which succeeds them in all their rights and liabilities. 

 

The consolidation, on the other hand, is the transaction through which two or more companies 

join together, with a view to forming a new company which will succeed them in all rights and 

liabilities, since they are extinguished. Lastly, the split up is the transaction by which the 

company transfers parts or the totality of its net equity to one or more companies, established 

for this purpose or otherwise, resulting in the extinction of the divided Company. 
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The Brazilian law predicts other types of companies, but, due to the unlimited liability vested to 

them, the other company types are not commonly used. However, it may become attractive under 

certain business circumstances. Thus, we will briefly comment on them. 

Though this type of Company, it is possible a constitution of a Sociedade Limitada in which a single 

person holds the total quotas of the corporate capital, necessarily paid-up in an amount at least 

higher than one hundred (100) times the highest minimum wage in effect in 

the country. 

 

The Law nº 12.441 regulates the organization of Empresa Individual de Responsabilidade Limitada – 

EIRELI, as it is called. As predicted, the “Empresa individual de responsabilidade limitada” there 

shall be applied, as the case may be, the rules set forth for the sociedades 

limitadas. 
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The Sociedade em Comandita por ações has its capital divided into shares, as well as in the 

corporation, but it does not operate jointly with its shareholders, but by firm or 

denomination. This corporate type is characterized by the unlimited and joint liability 

of all partners that comprise the company. 

 

Thus, the social responsibilities are the responsibility of a diretor, who is appointed to this. 

However, it is possible that more than one director may be appointed, provided that they 

receive such title at the time of the incorporation of the company. 

 

Responsibility for the management of the company falls on all of the partners, as long as the 

Articles of Association does not specifically determine which Partner will have this 

responsibility. If such delegation exists, this partner will have the exclusive right to use the 

firm or corporate name. 

 

 

The name of the sociedade em nome coletivo is provided with the name or corporate name 

comprised by the name of one, some or all partners, adding to it the expression “& Cia.” when 

there is no express reference to the names of all partners. 
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In this type of business partnership, the partners are divided in two ways: 

 

The individuals, who are individuals and have the responsibility for the tax obligations of the 

business; 

 

The limited partners, who are bound only by the value of their quota. 

 

In “Sociedades em Comandita Simples”, the participation of the comanditados partners is also 

represented by corporate shares, but, in relation to its liability, the rules of sociedade em 

nome coletivo apply. So, the responsability of the partners is ilimited and solidary and has, for 

both types of partners, its corresponding interests represented by shares. 

Sociedade em conta de participação is comprised by two classes of partners, one of which is the 

ostensible partner and the other is the participant partner, and the sociedade em conta de 

participação is an unincorporated company, that is, it does not have a corporate status even if 

registered with some Public Registry. 

 

 



Thus, it is formed by 2 or more partners, without a company name, exclusively for trading 

operations. In this mode, one of the partners is usually a merchant and it does not require any 

formalization, so the contract affects only the partners. As the conta de participação has as 

purpose a certain undertaking, the duration of the company is for a determined period of time, 

or which can be determined, aiming at executing certain specific transactions that form its 

purpose. 

 

Besides the ostensible partner, there is the class formed by the participant partners, which 

contribute for the capital or other contribution needed for the undertaking, being exclusively 

responsible before the ostensible partner, pursuant to the corresponding articles of 

association, and becoming creditors thereof pursuant to the articles. In case of bankruptcy of 

the ostensible partner, the participant partners become creditors thereof with no priority or 

preference rights. 

 

The Management of a sociedade em conta de participação falls exclusively upon the ostensible 

partner, since it is the one responsible for the company’s business, and it must, upon its closing, 

or at the contractual periodicity, presents the corresponding accounts to the participant 

partners. 

 

The organization of a sociedade em conta de participação is not subject to many formalities in 

addition to the articles of association, and may further be proved by all means of evidence 

admitted by Brazilian legislation. It is, therefore, a Company existing only between the parties, 

but not in relation to third parties, as those deal exclusively with the ostensible partner, who 

respond before them, with effects from its structure. 
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Consórcio is a manner of companies gathering aiming at the development of a specific project, 

without excluding their legal character. It is formed from a contract between the consortium 

companies. Because it is only a contract, it does not have its own legal personality, that is, it is 

not a company. 

 

The consórcio also has no equity capacity, as its assets belong to one or more of its partners. 

Generally, a market leader is elected to take on the issues and represent the consortium. 

 

The consórcio of large companies has traditionally been used for major engineering projects, 

such as the construction of hydroelectric power plants, power transmission networks, 

highways, ports, oil platforms or Public-Private Partnerships (PPP) projects. 

 

It is formed by means of an agreement between two or more companies, but its formation does 

not bring a new legal entity into existence. The parties preserve, therefore, their corporate 

identity, pooling their efforts to achieve certain objectives. 

 

It does not have corporate existence, wherefore the companies that form a consórcio only bind 

themselves under the terms of the agreement executed among them, each party being liable for 

its specific obligations as established therein, without any assumption of joint liability before 

third parties, observing a single exception in case of the effects of the employment relation, 

according to the Labour Laws Consolidation (CLT). 

 

The consórcio agreement must be approved by the signatory companies at a general meeting, in 

case of sociedades anônimas, or the corresponding competent authorities, if the signatory 

entities are not sociedades anônimas. 


